CASE SUMMARY CPC DECISION No. 985/11 November, 2008

1. CONTENT OF THE COMPLAINT

The Commission for Protection of Competition (the Commission, the CPC) has instituted legal proceedings in connection to signals received from distributors of bottled non-alcoholic beverages, manufacturers of mineral sparkling water and owners of stores selling non-alcoholic beverages containing allegations of abuses of dominant position on the part of “Coca Cola Hellenic Bottling Company Bulgaria” AD, (CCHBCB) in the form of anti-competitive trade practices that restrain the supply of mineral waters and non-alcoholic beverages in the territory of Bulgaria. 

Subsequently the Commission extended its investigation with a view to the possible application of the provisions related to the vertical restraints on clauses in distribution agreements and commission merchant contracts between CCHBCB and wholesalers distributing the products of the company. 

On the basis of the evidence collected and in view of the Commission’s obligations pursuant to Article 3 (1) of Council Regulation No. 1/ 2003, the investigation has been extended to the application of Articles 81 and 82 of the EC Treaty since the investigated restrictions may affect trade between Member States. 

The scope of the present proceedings covers trade practices applied by CCHCB in the distribution of non-alcoholic beverages in the territory of the country during the period 2005 - 2008, namely:

· restraints on distributors to work with the entire range of beverages and packages offered by CCHBCB;

· restraints on distributors to maintain a specified minimum level of stock of the entire range of beverages and packages offered by CCHGCB; 

· established standards for assembling mixed pallets for distributors on the basis of which the minimum quantity of a given type of beverage is set;

· restraints on distributors to sell the beverages and packages offered by CCHBCB only to commercial outlets directly serving final customers thus prohibiting sales to other wholesalers;

· set prices for the sale of the products of the Coca-Cola brands to end customers in the distribution agreements; 

· restraints in the distribution agreements with regard to the territory in which the Coca-Cola brands are sold as well as with regard to the clients to which they are sold; 

· distributors undertake not to supply commercial outlets supplied directly by CCHBCB;

· establishing a status of an exclusive supplier in its relations with clients which presupposes that in the presence of equal conditions with regard to the qualitative, quantitative and price parameters of the products offered, CCHBCB will be preferred to other suppliers on the market of similar products;

· an obligation has been imposed on distributors to provide comprehensive information about the commercial outlets supplied on a monthly basis, including location (precise address details, supplied quantities by brands and packages, storage conditions, stock quantities, etc);

· an obligation has been imposed on distributors to assist in the keeping, maintenance, and appropriate handling of equipment provided to commercial outlets such as beverage cooler fridges, shelves, POM-machines, etc.;

· distributors have been required to ensure that CCHBCB products are stored in their warehouses in accordance with the instructions of the manufacturer, separate from other products in order to allow continuous inspection of stock quantities on the part of the producer as well as that the products are sold with regard to their shelf life on the principle “sell the products with the earliest sell by date first”. 

2. PARTIES INVOLVED 

“Coca Cola Hellenic Bottling Company Bulgaria” AD (CCHBCB)

3. FACTS
In the course of the proceedings opinion statements and information were collected from the following sources: the defendant company, distributors and/ or commission merchants of CCHBCB, producers of mineral water, the National Association of Beverage Distributors, the Association of Beverage Distributors in Sofia as well as the Association of Producers of Non-alcoholic Beverages in Bulgaria.

The following facts have been established with regard the distribution of CCHBC for the period 2005-2008 in the territory of the country:

Sale of CCHBCB products through distributors

· the sales through distribution for the period 2005-2008 were carried out on the basis of standard distribution agreements between the distributors and Coca Cola HBC Bulgaria AD;

· in accordance with the standard distribution agreements, the distributor shall supply the commercial outlets with the entire range of beverages and packages offered by CCHBCB. The specific quantities, range of products and delivery deadlines shall be fixed in specifications which are updated on a quarterly basis and comprise an inseparable part of the agreement thereof:

· in accordance with the standard distribution agreement used in the period 2005 – 2007 the purchase price shall correspond to the current official price-list of the producer;

· in accordance with the standard distribution agreements the distributor shall to maintain a specified minimum level of stock of all contract brands and packages;

· the standard distribution agreement provides of mixed pallets used for complementing the quantity of certain brands ordered by distributors when the demand for those brands does not justify full palette shipments; 

· in accordance with the standard distribution agreement for 2005 and 2006 the distributor undertakes not to deliver the contract products to commercial outlets supplied directly by the producer; 

· the distributor undertakes to provide comprehensive information about the commercial outlets supplied on a monthly basis;

· In accordance with the standard agreement the distributor undertakes to sell the products of the producer solely to commercial outlets selling to end customers. “Commercial outlets” do not include other distributors, dealers or wholesalers; 

· the standard distribution agreements regulate the obligation of the distributor to ensure the storage of products in its warehouse in accordance with the instructions of the manufacturer, separate from other products in order to allow continuous inspection of stock quantities on the part of the producer as well as that the products are sold with regard to their shelf life on the principle “sell the products with the earliest sell by date first”. 
· the supplier has the right to dispose of the equipment provided to commercial outlets such as beverage cooler fridges, shelves, POM-machines, etc., and the distributor is obliged to assist the producer in the keeping, maintenance and appropriate handling of the equipment;

· the distributor does not have exclusive rights for distributing the product in the territory of its operation since the producer can sign and agreement with another distributor on the same territory if it considers it necessary.

Sale of CCHBCB products through commission merchants

· the sale of CCHBCB products through commission merchants for the period 2005-2008 was carried out on the basis of standard commission merchant contracts signed between commission merchants and CCHBCB (the Principal);

· in accordance with the commission merchant contracts used in 2005, 2006, 2007 and 2008, the commission merchant shall undertake, for a commission, to perform on the account of the Principal one or more executive transactions concluded with end-customers for selling the products of Coca Cola brands, specified by type, packages and price;

· the executive transactions under the commission merchant contract shall be executed by the commission merchant on behalf of the Principal with customers listed in an annex to the agreement;

· as it is indicated in the commission merchant contract, the commission merchant shall be independent of the Principal;

· commission merchant shall be bound to meet the obligations and to exercise the rights ensuing from the transaction with the third party; 

· in accordance with the commission merchant contract form the moment of receipt of products in the warehouse of the Principal to the transfer of the property and risk under the executed transaction to the end customer, the risk of accidental destruction or damage to the products shall be on the account of the commission merchant; 

· the commission merchant is responsible for the transportation of the goods with his own covered transportation vehicle from the warehouse of the Principal (or in case of receipt of goods form a different prearranged location) to the location where the goods have to be delivered in the commercial outlet of the third party;

· for most of the commission merchant contracts concluded for 2005 the results of the transactions executed were transferred to the Principal within a period of seven days; 

· the commission merchant shall receive a commission to an amount set in an annex to the commission merchant contract. The amount of the commission shall be set per case, by type of beverage and packaging. 

· the transportation costs for the delivery from the warehouses of the client to the retailers are covered by the commissioner;

· the commission merchant contracts concluded in the period 2005 - 2008 usually remain in effect for one or two years, unless otherwise specified in the contract. 

Direct deliveries of CCHBCB products

The relationships between CCHBCB AD and the clients that are directly supplied by the producer have been settled through distribution agreements and framework distribution agreements. 

4. RELEVANT MARKET 

Relevant product market

The relevant product market is the market of non-alcoholic beverages which is segmented in terms of different types of non-alcoholic beverages
.

The sales of non-alcoholic beverages are carried out on the basis of two independent distribution channels – for immediate and delayed consumption. Each of these channels forms a market of its own. 
Relevant geographic market

The geographic scope of the market of non-alcoholic beverages is national with regard to the presence of licence agreements which, as a rule, cover the respective national territories; the change in the preferences of customers in the different Member States; considerable ration of transportation costs/ product value and limited trade flows; different national systems for product packaging and recycling, etc. 

Market shares 

On the basis of the data for the two distribution channels, the following conclusions can be drawn:

· the market shares of CCHBCB on the distribution channel of beverages for immediate consumption are high (above 50 %) and stable in the segments of sparkling beverages, fruit juices and nectars, and iced tea.

· the market shares of CCHBCB on the distribution channel of beverages of delayed consumption are high (above 50 %) and stable in the segments of sparkling beverages and iced tea. 

5. LEGAL ASSESSMENT

CCHBCB products enjoy unique popularity and brand recognition among customers, which is typical not only for the Bulgarian market. It has to be pointed out that CCHBCB is controlled by Coca Cola Hellenic Bottling Company С.А., Greece and in this way is part of an economic group participating in the production, distribution and marketing of non-alcoholic beverages in 26 countries. In this sense, the defendant company possesses additional opportunities such as access to financial resources, know-how, economies of scale. From the point of view of access to the market it has to be pointed taken into account that CCHBCB possesses a highly developed system for the distribution of the beverages it offers on the Bulgarian market. This system comprises three delivery channels (direct delivery, distributors, and commission merchants) and encompasses hundreds of company partners from all regions of the country thus providing full distribution coverage. 

On the basis of the above said as well as on the basis of the high shares of the company on the relevant markets, the CPC has established that for the period 2005-2007 CCHBCB is an undertaking enjoying a dominant position on the markets of immediate and delayed consumption of sparkling non-alcoholic drinks and iced tea, as well as on the market of immediate consumption of fruit juices and nectars. 

LEGAL ASSESSMENT OF THE DIFFERENT PRACTICES

I. Practices related to requirements in the distribution agreements with regard to the range of brands, minimum level of stock and assembling mixed pallets

Requirements to distributors to work with the entire range of beverages and packages offered by CCHBC as well as to maintain a specified minimum level of stock of the entire range of beverages and packages offered by CCHGCB.

For the specific case, the extent to which the investigated requirements can be considered a form of bound or package sales which may hinder the access of competitive products to the market through limiting the opportunities for using the trade channel which consists of independent distributors. 

First of all, it has to be taken into account that the obligation imposed on the distributors is rather an obligation for selling to the customers the entire range of CCHBCB products, and not an obligation for purchasing which is clear in the test of the agreement in which the verb “supply” is used. Such a requirement is acceptable to the extent to which it is natural for any manufacturer to expect his distributor to be able to deliver any of the products of his product range for which there is a demand on the part of a given customer. In relation to the operation of this clause, some of the distributors point out that in practice they were not committed to the selling of the entire range of beverages, and others indicate that the fact that they have not sold the planned quantities does not lead to any sanctions. 

With regard to the maintenance of a specified minimum level of stock, the information collected from individual distributors in the course of the investigation also shows that the requirements for minimum level of stock from the entire range of products and their implementation in practice do not affect the competitive environment. All distributors interviewed by the CPC claim that these requirements do not exert a negative influence on the technical opportunities, the warehouse areas, or the operational and financial resources of the company. Some of them have indicated that no sanctions have been imposed by CCHBC in case of non-performance of these requirements as well as that the quantities are consistent with their needs. 

On the basis of the above mentioned it can be concluded that the requirements to distributors to work with the entire range of beverages and packages offered by CCHBCB and to maintain a minimum level of stock of all brands and packages offered by CCHBC in the way in which they were applied in the period 2005 – 2007 cannot restrict competition and cannot be considered an infringement of the Law on Protection of Competition. 

Establishing standards for mixed pallets for distributors on the basis of which the minimum quantity of a certain type of beverage is set
The quoted requirement for the purchase of mixed pallets can be regarded as a possible restriction, similar to a bound or package sale, and can respectively be regarded under certain conditions established in the practice, as an abuse of dominant position. 
The collected information shows that the impact of the relevant trade practice is limited, taking into account the fact that it is applied as an element complementing the relations between CCHBCB and the distributors and relates to an insignificant part of the overall sales. There is no data that the purchases in the form of mixed pallets have exerted considerable impact on the capacity of the distributors to trade with competitive products. 

On the other hand, the collected information shows that the standardisation in the assembling of mixed pallets reduces the costs on packaging and cargo activities. The standardisation of this process contributes to reducing the mixing costs as a result of which it is justified and of benefit to the distributors. 

On the basis of the above mentioned, the conclusion has to be drawn that the requirement to distributors for executing orders of mixed pallets in the period 2005-2007 cannot be considered an abuse of dominant position. 

II. Practices related to requirements with regard to customers and prices

Restraints with regard to the prices and customers in the commission merchant contracts

The commission merchant contracts concluded by the CCHBCB for the period 2005-2008 contain the following restraints with regard to process: 

· the commission merchants carry out executive transitions with customers listed in an annex to the contract;

· the commission merchants carry out executive transactions at prices set in accordance with an annex to the contract. 

Before investigating the issue of the extent to which the restraints imposed by CCHBCB on its commission merchants for the period 2005-2008 restrict competition and can be regarded an abuse of dominant position or a vertical restraint, an analysis has to be made of whether the company’s commission merchant contracts for the respective period fall within the scope of the control established under the provisions of competition law, taking into account the circumstance that they settle relations under which the commission merchants sign transactions third parties (customers) on the account of the principal. In this relation, the EC Guidelines on vertical restraints, which discuss the so called agency agreements in the context of Article 81 of the EC Treaty, have an important role. 

In the course of the investigation it was established that the investigated contractual clauses, that transfer to the commission merchants the risks of loss/ damage of the delivered products as well as the risks of customers’ failure to submit payment, in combination with the restraints on customers and prices, shall be considered a form of abusive conduct on the part of the defentant company which at the same time is introducing a new system that excludes the competition between its contractual commission merchants while imposing restraints on them which are permissible only of there was free competition among them. In this way, the CCHBCB derives benefits which it would not derive in the conditions of effective competition.
 

In relation to the way of establishing the system which excludes competition among commission merchants and introduces unusal responsibilities for the latter, the CPC holds the opinion that there is evidence of unilateral imposiotion of contractual clauses on the part of the defendant company as no opportunity for barganing is given to its commission merchants. 
With a view to the above, the CPC holds the opinion that CCHBCB has conducted an abuse of dominant position by imposing unfair trading conditions in the investigated commission merchant contracts through transferring the property on the products delivevered by CCHBCB to the commission merchant as well as through transferring responsibilies in case od customers’ failure to submit payment, provided that no opportunities for competition with the other commission merchants exist. 

Prohibitions for distributors to supply wholesalers as well as commercial outlets supplied directly by CCHBCB 

The distribution system of CCHBCB cannot be qualified as a selective distribution system. Selective distribution systems restrict all sales to non-authorised distributors which thus leaving authorised dealers only other appointed dealers and final customers as possible buyers. The restriction of cross-supplies between distributors within a selective distribution system, including between distributors operating at different level of trade is prohibited by competition law (Commission Regulation (EC) 2790/1999, Article 4 (b, d)). 

Selective distribution is more dangerous to competition compared to non-selective distribution. The latter, being more open to new participants, facilitates competition both between manufacturers, and between distributors. The indicated restraints that might infringe competition law within a selective distribution system, would all the more infringe it in a non-selective distribution system. If for the first type of systems certain restrictions on the commercial freedom of distributors are justified with a view to certain qualities of the products, for the second type of systems such there are no such restrictions. 

Even if it was established under the present proceedings that the distribution network of CCHBCB is not a selective one, the defendant company imposes certain restraints on dealers which would like to distribute its products. The restraints are formulated in the form of requirements in an annex to the Distribution Agreement and the distributor has to provide convincing evidence that these requirements are met. Otherwise the defendant company has the right to unilaterally terminate the agreement. In other words, the CCHBCB exerts control on the distributors who wish to distribute its products with regard to their transportation and storage capacity. 

The distribution of CCHBCB products would be more efficient if the distributors were given the chance to supply among themselves the products they need in case they operate in one and the same or neighbouring regions, of course if there is such a need and under acceptable conditions. Such an opportunity will not affect the distribution of functions in the distribution network but will facilitate the trade with CCHBCB products and will reduce delivery costs. The prohibition imposed in the distribution agreements of the defendant company covers the territory of the whole country. This prohibition limits trade and provides an opportunity for CCHBCB to exert control over the deliveries to distributors as well over their sales of the products of the company. 

In view of the above, in case of established dominant position on the part of CCHBCB on the markets of immediate and delayed consumption of sparkling non-alcoholic drinks and iced tea, as well as on the market of immediate consumption of fruit juices and nectars, the restraint on distributors to sell the company’s products solely to commercial outlets servicing end customers for the period 2005 – 2007 shall be considered an abuse of dominant position in the form of limiting trade. 

With regard to the restraint on distributors to supply commercial outlets supplied directly by CCHBCB, the evidence collected in the course of the investigation shows that CCHBCB supplies directly mainly key accounts, the so called „prestigious commercial outlets” which, especially with regard to the large commercial outlets on the market of delayed consumption, offer a large variety of beverages. Data shows that irrespective of the distribution channel, direct deliveries by CCHBCB or deliveries by distributors, the retailers receive the products of the defendant company at almost similar prices. This is so due to the fact that CCHBCB direct deliveries are made to certain categories of clients to which the company shows greater interest. In this sense, these clients have the opportunity to negotiate delivery terms, including prices, which are beneficial to them. The above arguments are indicative that the prohibition imposed on distributors to sell CCHBCB products to direct clients of the company has not led to higher prices for these clients. All this, together with their freedom to purchase other beverages from different distributors, excludes the existence of an anti-competitive effect of the clause in question. 

In view of the above, the CPC adopts the decision that the prohibition imposed on distributors to sell CCHBCB products to direct clients of the company shall not be considered abuse of dominant position. 

III. Establishing the status of “exclusive supplier” in its relations with customers 

In accordance with the text of the relevant contractual clause, this status presupposes that in the presence of equal conditions with regard to the qualitative, quantitative and price parameters of the products offered, CCHBCB will be preferred to other suppliers on the market of similar products. In most of the cases the clients have granted such a status to the defendant company with regard to the main brands of sparkling non-alcoholic beverages, fruit juices and nectars, iced tea, energy drinks and waters. In some of the contracts the status covered only some of the listed categories of beverages. 

The exclusivity requirements imposed by dominant companies have been considered in the context of the prohibition of abuse of dominant position in a number of decisions taken by the EC and the Community Courts. The decision on the Hoffmann-La Roche СЕО case states that a dominant company which contractually binds its clients to be supplied exclusively or to a great extent by it, even if this is done on the insistence of the clients, shall be considered an infringement of Article 82 of the EC Treaty, irregardless of whether the obligation has been undertaken unconditionally or with a view to getting a reduction in price. 

The collected evidence shows that the implementation of the status of exclusive supplier in the period 2005 – 2006 with regard to CCHBCB on the market of retail trade with non-alcoholic beverages and bottled waters has not led to de facto exclusivity in the delivery of such products since the clients of the defendant company had the freedom to buy products competitive to its products. 

Even though in its nature and form the clause establishes exclusivity which may affect competition hindering the access to the market of competitive products, the status of exclusive supplier has not been implemented in this way on the market and has not limited the commercial freedom of the clients of the company with regard to the choice of a supplier of non-alcoholic beverages and mineral waters. The data collected in the course of the investigation definitely show that the clients of CCHBCB not only were free to choose a supplier, but also had chosen and offered competitive products. 

In view of the above, the CPC holds the opinion that the use of contracts for direct delivery, concluded between CCHBCB and its clients in the period 2005 – 2006, has not led to excluding or hindering the access to the market of competitive suppliers, has not limited trade to customer’s disadvantage and as a result shall not be considered an infringement of competition. 

IV. Practices related to the requirements for assistance that shall be provided by CCHBCB distributors 

Obligation of distributors to provide on monthly basis comprehensive information about the supplied commercial outlets

In accordance with the distribution agreement, the distributor is obliged to provide on monthly basis comprehensive information about the commercial outlets supplied, including location (precise address details, supplied quantities by brands and packages, storage conditions, stock quantities, etc). 

On the basis of the collected evidence it can be concluded that most of the distributors have never had to provide such information and have never considered this obligation as limiting their free economic activity. 

In view of the above, the evidence collected in the course of the investigation does not justify an abuse of dominant position committed by the defendant company. 

Obligation of distributors to provide assistance in the keeping, maintenance, and appropriate handling of equipment provided to commercial outlets such as beverage cooler fridges, shelves, POM-machines, etc. 
In accordance with the standard distribution agreements it is the sole responsibility of the supplier to dispose of the equipment provided to commercial outlets such as beverage cooler fridges, shelves, POM-machines etc., and the distributor is obliged to assist the producer in the keeping, maintenance and appropriate handling of the equipment. 

On the basis of the information provided by distributor with regard to this obligation, they understand it as an obligation for providing technical assistance. The actual scope of application of this restraint of interbrand competition has not been established despite the efforts of the CPC to collect sufficient evidence in this relation. 

In view of the above, the CPC holds the opinion that the introduction of the above mentioned obligation shall not be considered an infringement of competition. 

Obligation of the distributors to ensure that CCHBCB products are stored in their warehouses in accordance with the instructions of the supplier, separate from other products in order to allow opportunities for continuous inspection of stock quantities on the part of the supplier as well as of whether the products are sold with regard to their shelf life and in accordance with the principle “sell the products with the earliest sell by date first”

The opportunity for physical inspections conducted by CCHBCB in the warehouses of its distributors provided for in the distribution agreements has to be considered in the light of two arguments. The first argument has to do with the indisputable fact for all distributors that there are no specific requirements for storing CCHBCB products for which the professional care of the company is needed. The second argument relates to the information provided by some of the former distributors of the company for warnings on the part of the trade representatives of CCHBCB for not selling the products of other producers as well. The evidence provides no sufficient grounds for drawing a conclusion that the CCHBCB has introduced a sustained anti-competition practice. The actual scope of application of this restraint of interbrand competition cannot be established under the present investigation on the basis of the evidence collected by the distributors, as a result of which no conclusion can be drawn with regard to a potential abuse of dominant position by CCHBCB. 

· Applicability of Article 81 and Article 82 of the EC Treaty

On the basis of the evidence collected during the investigation, the CPC has reached the conclusion that the above mentioned conduct of CCHCB is not of a nature to affect the trade between the Member States. The investigated practices have been established and implemented in the vertical relations of CCHBCB with its partners on the distribution of non-alcoholic beverages in the country and as such are of importance mostly in view of possible limitation of interbrand competition on the national level or possible exploitation of dominant position on some of the markets in which the bottling company takes part in its relations with clients operation only on the national level. 

In addition, the data on the insufficient volume of foreign trade with non-alcoholic beverages, including only the exchange between Bulgaria and the EU Member States has to be taken into account, as well as the foreign trade flows of non-alcoholic drinks, which is another argument in support of the statement that the investigated practices are not of the nature to affect the trade between Member States, especially to a large extent. 

With regard to the amount of the sanction

The infringement committed by CCHBCB in the form of transferring to the commission merchants the property on the delivered CCHBCB products as well as the responsibility for a customer’s failure to submit payment is of an average duration of four years and as of the time this decision was taken, the infringements was not terminate. It has to be taken into account that the abuse affects the national market since the anti-competitive clauses are part of the standard commission merchant contract used by the company in its relations with all commission merchants. The above provides grounds for the infringement to be qualified as „grave”.

Secondly, the restraint imposed on distributors to sell the products of the company in the period 2005-2007 only to commercial outlets servicing end customers is of medium duration (from 2005 to 2007). The infringement was committed on and affected the whole territory of the country since the restraint in question is part of the standard distribution agreement used by CCHBCB AD with all its distributors. The infringement can be characterized as a “grave infringement”. The fact that in the beginning of 2008 the infringement was terminated under the initiative of CCHBCB AD has to be pointed out as a mitigating circumstance. 

6. CPC DECISION 

On the basis of the above, the CPC has adopted the following decisions: 

1. imposes a pecuniary sanction to the amount of 300 000 BGN to Coca Cola Hellenic Bottling Company AD for abuse of dominant position through imposing unfair trading conditions in the commission merchant agreements, namely – transferring to the commission merchants the property on the delivered CCHBCB products as well as the responsibility for a customer’s failure to submit payment in default of an opportunity for competition with other commission merchants. 

2. rules on the termination of the infringement under p. 1.

3. imposes a pecuniary sanction to the amount of 200 000 BGN to CCHBC AD for abuse of dominant position through imposing a restraint on distributors to sell the products of the company solely to commercial outlets selling to end customers in the period 2005 – 2007.
4. adopts that other infringements have been committed by CCHBCB AD with regard to the practices outside the scope of p. 1 and p.3 

5. adopts that infringements have been committed under Article 81 and 82 of the EC treaty by CCHBCB AD.
� Bottled water is defined as a separate product market, different form the market of non-alcoholic beverages. 
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